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AU / ORDER
PER RAVISH SOOD, JM:

The present appeal filed by the revenue is directed against the
order passed by the CIT(Appeal)-1, Raipur, dated 22.01.2018, which in turn arises
from the order passed by the A.O u/s.143(3) of the Income-tax Act, 1961 (for
short ‘Act’), dated 14.03.2016 for A.Y. 2013-14. Also, the assessee is before us as
a cross-objector for the aforementioned year. The revenue has assailed the

impugned order on the following grounds of appeal before us:

“1. "Whether on points of law and on facts & circumstances of the case, the
Ld. CIT(A) was justified in deleting the addition of Rs.3,37,63,275/- made
by the AO on account of capital gain on sale of property?"

2. "Whether on points of law and on facts & circumstances of the case, the
Ld. CIT(A) has erred in ignoring the ratio of the decision of the Hon'ble
Supreme Court in the case of CIT Vs Artex Manufacturing Co. [227 ITR
260(SC)] wherein it has been held that the possibility of identification of
price attributable to individual items (plant, machinery and dead stock)
which are sold as part of slump sale, may not entitle a transaction to be
qualified as slump sale?"

3. "Whether on points of law and on facts & circumstances of the case, the
Ld. CIT(A) has erred in giving a finding that sale of property made by the
assessee was a slump-sale without verifying the primary condition for
slump-sale?"

4."Whether on points of law and on facts & circumstances of the case, the
Ld. CIT(A) was justified in accepting the fresh evidence produced by the
assessee, if any, without allowing the AO, proper opportunity to examine
the same, thereby violating the provision on law under Rule 46A of I T
Rules.?"

5."Whether on points of law and on facts & circumstances of the case, the
Ld. CIT(A) has erred by giving a finding which is contrary to the evidence
on record, as the Id CIT(A) has accepted the submission of the assessee
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which is factually incorrect, thereby rendering the decision, which is
perverse?"

6. "The order of Ld. CIT(A) is erroneous both in law and on facts".

7. "Any other ground that may be adduced at the time of hearing".

On the other hand the assessee as a cross-objector has raised the following

grounds:

“1. There is no violation made by the CIT(A) in deleting the addition made
by the learned AO of Rs.3,37,63,275/-. Learned AO has wrongly made
addition by invoking the provision of sec. 50C instead of sec.50B, which is
specific for slump sale.

2. As per decided case law CIT Vs. Artex Manufacturing Co.[5], (227 ITR
260(SC) 1997) supreme court, treated the sale of the business on a going
concern for a lump-sum consideration as an itemized sale on the ground
that the slump price was determined by the valuer on the basis of itemized
assets. But this is position prior to introduction of sec 2(42C) & 50B. Prior to
insertion of both sections there were no specific provision for slump sale,
accordingly computation was made as per normal provision of income Tax
Act, but after insertion of sec 2(42C) & 50B they clearly define the slump
sale, accordingly there is no ambiguity in normal sale & slump sale.
Accordingly CIT (A) has validly made their decision by applying the specific
provision.

3. Basic condition of slump sale is that form 3CEA has been filed and no
values have been assigned to individual asset & liability, which has been
duly complied by the appellant.

4. No fresh evidence is produced by the appellant. Appellant has furnished
copy of Form 3CEA and proof regarding commission expenses of
Rs.2,00,000/-, both were already produced before the learned AO at the
time of original assessment. Accordingly there is no question to provide
opportunity to examine the same.

5. CIT (A) has duly considered all the evidences, facts of the case and
provision of law, which was ignored by learned AO at the time of original
assessment.

6. Relief granted is after due diligence and on basis of full facts and
evidences, relief must be continued.
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7. The appellant reserves the right to amend, modify or add any of the
grounds of appeal.”

2. Succinctly stated, the assessee company had e-filed its return of income for
A.Y.2013-14 on 29.09.2014 declaring an income of Rs.52,42,470/-. Subsequently,
the case of the assessee was selected for scrutiny assessment u/s.143(2) of the

Act.

3. During the course of assessment proceedings, it was observed by the A.O
that the assessee company which in the immediately preceding year had derived
income from business of extraction of crude and refined oil had not carried out
any substantial activity during the year under consideration. On a perusal of the
return of income, it was observed by the A.O that the assessee had disclosed Long
Term Capital Gain (LTCG) u/s.50B of the Act of Rs.52,28,430/- on slump sale of its
industrial undertaking for a sale consideration of Rs.1,00,00,020/- to Utsav Organic
& Cold Chain. The A.O on the basis of AIR information that was downloaded by
him from the system observed that the assessee company had sold its plant and

factory including land for a consideration of Rs.4,37,63,295/-, as under:

Transaction amount | Transaction Date

Rs.37636100 10.12.2012

Rs.6127200 10.12.2012

Rs.43763300 Total
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It was, however, observed by the A.O that the assessee company in its return of
income for the purpose of computing LTCG on the aforesaid sale transaction had
disclosed its sale transaction at Rs.1,00,00,020/-. On being queried as to why
capital gain on the aforesaid sale transaction may not be worked out u/s.50C of
the Act, i.e., by adopting the sale consideration of Rs.4,37,63,300/- (supra) as was
adopted by the stamp valuation authority, it was the claim of the assessee that as
per the mandate of law the said deemed sale consideration could not be applied
for computing the capital gain arising from the slump sale transaction under
consideration. It was submitted by the assessee that it had sold its industrial unit,
viz. land area admeasuring 1.6037 hec. a/w. constructed super structure and plant

and machinery for a consideration of Rs.1,00,00,020/-, as under:

PARTICULARS SALE VALUE LAND AREA REMARKS
Registry 1 36,95,820.00 0.592 hect. Non diverted portion
Registry 2 63,04,200.00 1.0117 hect. Diverted portion

However, the A.O did not find favour with the aforesaid claim of the assessee. The
A.O in order to verify the amount of sale consideration as was recorded in the AIR
and the amount disclosed by the assessee in its return of income issued notice
u/s.133(6) of the Act to the Sub-Registrar, Raipur. The Sub-Registrar vide his letter

dated 05.01.2016 furnished copies of sale deeds a/w. the basis as per which the
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valuation of the property was done. On a perusal of the sale deeds, it was

observed by the A.O that the stamp valuation authority had valued the properties

in two parts, as under:

A IET TOF0e 23 ACRAOFHO 3veIgy TR YT & srererqy o Rerd ke
ars @ 11 Rl a8 & sRewr 2 Hed a@ A Rrew aww @ we @@ w@
Raa 2 |

1. fopa faoRr 63,04,200/-% &1 Feaiea

1. @uafda T IHAT108900aGe arifd 10120.82 @offer @T 3240/~%

gferaet #ftex &
1. @i 100% = 4048 T030 X 3240 =1,31,15,520/30
2. wme 90% = 6072.82 T0I0 X 2916 =1,77,08,343/F0
AT - 10120.82 gofo @ = 3,08,23,863/50
ffdfa @ ocr
1. 9ME FaA - 9°X36° =3240 TOBE X 662 = 2,14,488/-
2. @ - 16’X35’ =560 GOWE X 662 = 3,70,720/-
3. @iy - 83°X43°=3569 T0GE X 882 = 31,47,858/-
4. CRBHA - 12’X10° =120 TOYE X 662 = 79,440/
5. WRSA -  50°X12° =600 TOGE X 828 = 4,96,800/-
6 AT HH - 12°X40° =480 T0BE X 662 = 3,17,760/-
7 def & - 60°X60°=3600 TOHE X 313 = 11,26,800/~
8 TAMSBA - 15'Xx12° =180 T0BE X 662 = 1,19,160/-
9.  edHwmier BT -13°X14” =182 T0WHE X 993 = 1,80,726/-
10. & diuet ud oo wonfa @ aief Rosfaa s8R
qel- 203097 X 3444 =480 TOHE X 662 = 3,17,760/~
11. w3UElTe 4724 W1 e X 400 = 6,89,600/-

T = 3,76,36,095/5T

2. BT e 3695820/~ @1 e
THAT 0.592 BT X 1,03,50,000/~ = 61,27,200/~ HYY & T |
Thus, the total sales consideration is Rs. 4,37,63,295/-




7
ACIT, Circle-2(1) Vs. Vijayshree Fats & Oil Products Pvt. Ltd.
ITA No. 49/RPR/2018
CO No. 02/RPR/2018

Considering the aforesaid details, the A.O holding a conviction that there was a
basis for valuation of the property by the Registering Authorities at
Rs.4,37,63,295/-(supra), thus, adopted the same as the deemed sale consideration
and enhanced the LTCG disclosed by the assessee by an amount of
Rs.3,37,63,275/- [Rs.4,37,63,295/- (-) Rs.1,00,00,020/-]. Accordingly, the A.O vide
his order passed u/s.143(3) dated 14.03.2016 determined the income of the

assessee company at Rs.3,90,05,750/-.

4, Aggrieved, the assessee carried the matter in appeal before the CIT
(Appeals). The CIT(Appeals) observed that the assessee had admittedly sold its
entire industrial unit on lock, stock and barrel basis i.e. consisting of factory
building, land and plant machinery for a total consideration of Rs.1 crore (approx.).
It was observed by the CIT(Appeals) that the sale consideration of Rs.1 crore
(approx.) was duly evidenced as per the registered sale deeds. It was observed by
the CIT(Appeals) that as per Section 50B of the Act the capital gain on slump sale
of industrial unit was to be worked out by reducing from the sale price the amount
of cost of acquisition i.e. net worth of the undertaking at the time of sale. Referring
to the definition of slump sale, it was observed by the CIT(Appeals) that the same
was provided in sub-section (2) of Section 42C of the Act, as per which, it was to
be construed as a transfer of one or more undertaking for a lumpsum
consideration without values being assigned to the individual assets and liabilities

in such sale. The CIT(Appeals) further referring to the “Explanation 2" to Section
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2(42C) of the Act, observed, that it was therein clarified that the determination of
the value of an asset or liability for the sole purpose of payment of stamp duty,
registration fees or other similar taxes or fees shall not be regarded as assignment
of values to individual assets or liabilities. In sum and substance, it was observed
by the CIT(Appeals) that as per clearly worded “Explanation 2” (supra) the
provisions of Section 50C would not be applicable in a case where transaction of
sale was covered u/s. 2(42C) of the Act. Considering the aforesaid mandate of law,
it was observed by the CIT(Appeals) that neither any infirmity could be attributed
to the adoption of the actual consideration of Rs.1 crore (approx.) by the assessee

company as slump sale consideration nor the capital gain therein computed by it.

5. The revenue being aggrieved with the order of the CIT(Appeals) has carried

the matter in appeal before us.

6. We have heard the Id. authorized representatives of both the parties,
perused the orders of the lower authorities and the material available on record, as
well as considered the judicial pronouncements that have been pressed into
service by the learned authorized representatives of both the parties to drive home

their respective contentions.

7. At the very outset, we may herein observe that as evidenced by the
registered sale deeds the assessee had sold its entire industrial unit, i.e., land

admeasuring 1.6037 hectares a/w. factory building, plant and machinery for a total
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consideration of Rs.1,00,00,020/-. The aforesaid factual position can safely be
gathered on a perusal of the registered sale deed dated 29.11.2012, which reads

as under (relevant extract) :

Rigpergpar avafer 1 gof faazor :
e 3T, 0.4 23,%%%%1,3_%;
faerIavs ¥ figat oTal =g arerd
ﬂmﬁﬂam,mw(aﬁmﬁ) e
m%mﬁnnfﬁanm%ﬁﬁausw@mﬁwnﬁﬁﬁwﬁaﬁﬁsﬁ.mm

TG 31T &R & A1)
60 (U® Al AES), grree 108900 (TP "1‘@ 3
i H:;ﬁ Prmfor (Rl wfe od agfiad ot Ffifa¥) afta | fesapd

Fofte Ta AR S Rat [ ¥ e i ik
Tq W Bt nﬁgﬂf&ﬁa%ﬁ'f@ﬁﬁmﬁﬁmﬁ_
m&mﬂjﬁﬁ%ﬁw%ﬁﬂ@m@ﬁﬁﬁ
HW?M@?@W&TE@%I%WW%&WWW_

ey s 160/ 1 &1 4fE

b B

IJRE

oo : s &t 9 :
C{E';' : GHY AR 159/ 1 Esla'ﬁ'
‘So'ﬁf'r[ i.‘ ’ AT

On a perusal of the aforesaid extract, it is revealed that the entire industrial unit of
the assesseg, i.e., land, constructed super structure a/w. plant machinery was sold
to the aforementioned purchaser, viz. M/s. Utsav Organic & Cold Chain. The fact
that the block of fixed assets of the assessee on 31.03.2013 was reduced to nil
further supports the aforesaid factual position. Also as the aforesaid land
admeasuring 1.6037 hectares (supra) comprised of non-diverted land and diverted
land, therefore, the same was transferred vide two registered sale deeds, as

under:
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PARTICULARS SALE VALUE LAND AREA REMARKS
Registry 1 36,95,820.00 0.592 hect. Non diverted portion
Registry 2 63,04,200.00 1.0117 hect. Diverted portion

8. In so far the sale consideration involved in the aforesaid transfer transaction

is concerned, the same as per the registered sale deeds aggregated to an amount
of Rs.1,00,00,020/-, viz. (i) vide registered sale deed dated 29.11.2012 (0.592
hectares) : Rs.36,95,820/-; and (ii) vide registered sale deed dated 29.11.2012
(1.0117 hectares) : Rs.63,04,200/-. Although, the A.O while framing of the
assessment had called for the requisite details on the basis of which the property
under consideration was valued by the stamp valuation authority, which as culled
out by us hereinabove revealed that the same was valued at Rs.4,37,63,295/-, but,
the same as observed by the CIT(Appeals), and rightly so, will have no bearing on
the quantification of the capital gain arising from the slump sale transaction under
consideration. We, say so, for the reason that “Explanation 2" of Section 2(42C) of
the Act contemplates that the determination of the value of an asset or liability for
the sole purpose of payment of stamp duty, registration fees or other similar taxes
or fees shall not be regarded as assignment of values to individual assets or
liabilities. For the sake of clarity, Section 2(42C) of the Act is culled out, as under:

“(42C) "slump sale" means the transfer of one or more undertakings as a
result of the sale for a lump sum consideration without values being
assigned to the individual assets and liabilities in such sales.
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Explanation 1.- For the purposes of this clause, “undertaking” shall have the
meaning assigned to it in Explanation 1 to clause (19AA).

Explanation 2.- For the removal of doubts, it is hereby declared
that the determination of the value of an asset or liability for the
sole purpose of payment of stamp duty registration fees or other
similar taxes or fees shall not be regarded as assignment of values
to individual assets or liabilities.]

Explanation 3.- For the purpose of this clause, “transfer” shall have the
meaning assigned to it in clause (47);]

(emphasis supplied by us)

Apart from that, we find that the assessee as required per the mandate of law had
duly supported its calculation of capital gain of Rs.52,42,470/- arising on the
aforesaid slump sale transaction by filing a report of chartered accountant in “Form
3CEA” r.w. Rule 6H of the Income Tax Rules, 1963, wherein the “net worth” of the
undertaking transferred by the assessee had been arrived at in accordance with
provisions of sub-section (2) of Section 50B of the Act. Referring to the working of
“net worth” of the undertaking as arrived at by the chartered accountant in “Form
3CEA”, the assessee had filed before us bifurcated details with respect to written
Down Value (WDV) of the depreciable assets; book value of the other assets; and

book value of the liabilities, which reads as under:
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In 3CEA the calculation of Net worth of Undertaking or of division is as under;

PARTICULARS AMOUNT REMARKS |
WDV of P&M 31,77,670.00 | WDV as per IT
WDV of Factory Bldg. 5,50,410.00 | WDV as per IT
TOTAL(A) 37,28,080.00
Book value of-Land 5,65,714.00 | BV as per IT
Book value of Other Assets™ 3,95,760.00 | BV as per IT
TOTAL(B) 9,61,474.00
Book value of Liability** 1,17,964.00 | BV as per IT
TOTAL(C) 1,17,964.00
Net Worth 45,71,590.00

*As on date of transfer of this Undertaking, some of the old stock in form of Soya
DOC and Packaging Material (Drums) which were held by Undertaking were also
transferred to M/s Utsav Organic along with Factory, Land & Building. As per 3CEA

report the value of same was of Rs. 3,95,760.

**As on date of transfer of this undertaking, some of pending liabilities related
with business were also taken up by M/s Utsav Organic along with Factory, Land,
Building and Current Assets. As per 3CEA report the value of same was of Rs.

1,17,964. Break up of which is as under;

PAYABE TO A/C HEAD AMOUNT

Atul Industries Sundry Creditors 68,563.00

Nitesh Sha Salary Payable 48,000.00

Guru Ramdas Hardware Sundry Creditors 1,401.00
TOTAL 1,17,964.00 |

Considering the aforesaid facts, we are of the considered view that no infirmity

emerges from the working of the capital gain by the assessee company within the

meaning of Section 50B r.w.s 2(42C) of the Act, viz. adoption of the actual sale

consideration received as per the registered sale deed: Rs.1,00,00,020/-; and (ii)
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determination of “net worth” of the undertaking as per sub-section (2) of Section
50B of the Act as worked out by the chartered accountant in “Form 3CEA” r.w.Rule

6H of the Income Tax Rules, 1962 : Rs.45,71,590/-.

9. At this stage, we may herein observe that though as per the amendment
made available on the statute vide the Finance Act, 2021 w.e.f. 01.04.2021, the
Fair Market Value (FMV) of the capital asset as on the date of transfer calculated in
a manner prescribed in Section 11UAE, shall be deemed to be full value of
consideration received or accrued as a result of the transfer of an undertaking by
way of slump sale, but as the said amendment had been made applicable with
prospective effect from A.Y.2021-22 and onwards, thus, it would have no
application to the case of the assessee before us. We, thus, on the basis of our
aforesaid deliberations are of the considered view that the assessee as per the law
as was available on the statute at the relevant point of time, had rightly disclosed

the capital gain on the slump sale of its undertaking at Rs.52,28,430/-.

10. We shall nhow deal with the claim of the Ld. DR that the CIT(Appeals) had
erred in not computing the capital gain on the sale consideration by applying the

provisions of Section 50C of the Act.

11.  Although the stamp valuation authority had for the sole purpose of payment
of stamp duty, registration fees, therein, valued the aforesaid property under

consideration at Rs.4,37,63,295/- (supra), but the same as observed by us at
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length hereinabove would have no bearing on determination of the capital gain as
regards the sale transaction under consideration. Our aforesaid view is supported
by the “Explanation 2” to Section 2(42C) of the Act, which therein contemplates
that the determination of the value of an asset or liability for the sole purpose of
payment of stamp duty, registration fees or other similar taxes or fees shall not be
regarded as assignment of values to such individual assets or liabilities.
Accordingly, the applicability of the provisions of Section 50C of the Act which
deems the value adopted or assessed or assessable by the stamp valuation
authority as the full value of consideration received or accruing as a result of
transfer of property is expressly ousted/jeopardized in light of the clearly worded

“Explanation 2" of Section 2(42C) of the Act.

12. Our aforesaid view that in a case of a slump sale transaction what is
relevant for determining the full value of consideration is the amount that was
“actually received or accrued” and not what “ought to have received” or “fair
market value” of the capital asset is supported by the order of the Special Bench,
ITAT Mumbai in the case of DCIT Vs. Summit Securities Ltd., ITA
No0.4977/MUM/2009 dated 07.03.2012. We, thus, in terms of our aforesaid
observations, are of the considered view, that as stated by the Ld. AR, and, rightly
so, the adoption of market value of the specific assets or liabilities was not
permissible for computing the capital gain on slump sale of the undertaking of the

assessee company prior to the amendment that had been made available on the
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statute vide the Finance Act, 2021 w.e.f. 01.04.2021. Thus, we concur with the
view taken by the CIT(Appeals) that the deeming provision of Section 50C of the
Act were not applicable to the slump sale transaction in the case of the assessee

company before us.

13. We shall nhow deal with the claim of the department that the CIT(Appeals)
had erred in ignoring the judgment of the Hon’ble Supreme Court in the case of
CIT Vs. Artex Manufacturing Co. (1997) 227 ITR 260 (SC) wherein, it was
held that the possibility of identification of price attributable to the individual items
(plant, machinery and dead stock) which are sold as part of slump sale, may not
entitle a transaction to be qualified as slump sale. Before proceeding any further,
we may herein observe that the aforesaid judgment of the Hon’ble Supreme Court
in the case of Artex Manufacturing Co. (supra) dated 08.07.1997 pertaining to
A.Y.1967-68 was rendered in context of Section 41(2) of the Act which was deleted
w.e.f.01.04.1988 and was, thereafter, reintroduced with limited scope of
applicability only qua power generating undertakings. Also, for the application of
Section 41(2) presupposes as a pre-condition the identification of price attributable
to individual items, which, we are afraid, is not so in the case before us wherein a
consolidated price was negotiated amongst the parties for the entire undertaking.
Apart from that, we may herein observe that as the special provision for computing
capital gain in the case of slump sale transaction, i.e., Section 50B r.w.s.2(42C) of

the Act had been made available on the statute vide the Finance Act, 1999 w.e.f.
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01.04.2000 i.e. from A.Y.2000-01 and onwards, thus, the same was neither
applicable to the year involved in the aforesaid case before the Hon'ble Apex Court
i.e. A.Y.1967-68 nor was available at the relevant point of time when the aforesaid

judgment was delivered i.e. on 08.07.1997.

14.  We, thus, in terms of our aforesaid observations, are unable to subscribe to
the claim of the Ld. DR that the CIT(Appeals) had erred in ignoring the judgment
of the Hon'ble Supreme Court in the case of Artex Manufacturing Co. (supra).
Accordingly, in terms of our aforesaid deliberation we concur with the view taken
by the CIT(Appeals) who had rightly vacated the addition made by the A.O, and

thus, uphold his order.

15.  In the result, appeal of the revenue being devoid and bereft of any merit is

dismissed in terms of our aforesaid observations.

CO No.02/RPR/2018
A.Y.2013-14

16. As we have dismissed the appeal of the revenue, therefore, the cross-
objection filed by the assessee company which is merely supportive in nature

having been rendered as merely academic in nature is accordingly dismissed.
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17. In the result, appeal filed by the revenue and cross-objection filed by the

assessee are dismissed in terms of our aforesaid observations.
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